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Abstract

India and Mauritius have important historical and cultural ties, and trade,
investment and strategic exchanges between them. India is the sixth-largest
investor in Mauritius, while Mauritius is the third-largest investor in India.
However, because of the Double Taxation Avoidance Agreement (DTAA) with
India and the concurrent lack of a capital gains tax in Mauritius, a sizeable amount
of the capital flows from India to Mauritius were essentially round-tripping or
fiscal evasion of taxes on Indian money. The majority of Indian businesses that
do business in Mauritius do not have any manufacturing or trading facilities.
In light of this, the current work makes an effort to conduct a qualitative case
study utilising primary and secondary data to follow the development of the
strategic investment ties between India and Mauritius through money migration,
after the DTAA was amended in 2016. After 2018, China has surpassed India in
terms of volume of capital investment into Mauritius, with Singapore emerging
as the largest provider of foreign direct investment (FDI) inflows into India. The
study observes that this shift in trend is not the result of only the treaty being
amended but also the tax morale of the respective countries as well as the invasive
economic policy of China. Whatever legal changes are made, if human avarice is
not restrained, dishonest people will always find clever ways to circumvent the
law to further their agendas.
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Introduction

The concepts of sovereignty and its equality form the foundation of the
contemporary state structures. Keeping in alignment with the global governance
requirements, every state is free to enact laws and establish its own regulations
including those pertaining to taxes, in favour of their domestic interests (Genschel
& Schwarz, 2011; McCaffery, 2005; Nerré, 2001). The citizens and corporations
have an obligation to pay taxes to their government; nonetheless, there is a
propensity to evade and avoid taxes among them. Tax mitigation is both legal and
ethical, tax avoidance through prudent tax planning is within the boundaries of
law though not desirable, while fiscal evasion is completely illegal and punishable
(Molero & Pujol, 2011; Pickhardt & Prinz, 2014). In this context, tax havens, or
countries offering significantly low or zero tax rates to the foreign investors, are
not a new phenomenon. The basic premise of the development of such jurisdictions
lies in the tax-resistant attitude that can be traced back to the second-century BC
civilisations in the eastern Mediterranean (Raposo & Mourdo, 2013). A modern
analogy can be drawn from the eighteenth-century legend of the Cayman Islands,
the residents of which do not need to pay any taxes even today (Oakley, 2017).
Presently, close to 75 countries are earmarked as tax havens of the world, including
the USA, the Netherlands, Germany and Switzerland for their effectiveness of
concealing financial information and identity of the investors from foreign
authorities (List of the World’s Most Notorious Tax Havens, 2024). Large
multinational corporations (MNCs) with intensive research and development
activities are found to leverage the tax havens to siphon off their earnings from
high-tax jurisdictions to ensure higher growth as compared to their non-tax haven
competitors (Desai et al., 2005). They incessantly restructure and reorganise their
operations and investments to ‘shop’ tax and investment treaties across the globe.
Almost 30% of the global foreign direct investment (FDI) is found to be indirect,
or stated otherwise, it is merely ‘the flow of domestic funds channelled through
offshore centres back to the local economy in the form of direct investment, also
known as foreign direct investment round tripping’ (Aykut et al., 2017).

In the case of indirect FDI, MNCs invest in a host country through one or more
intermediate companies in a third country. In this form of FDI, the nationality of
the direct investor, which in most of the cases is a financial company, does not
match with the carefully concealed final beneficiary. Hence, many times the funds
are actually domestic, which has been routed through an intermediate financial
entity in a country with low rates of tax, lenient tax rules, flexible corporate
governance and indulgent FDI norms. The deliberate blurring of the identity of the
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true investor jeopardises policy formulation, financial performance and status
assessment of the host economy. Such investments do not constitute any real
industrial activity, instead increases volatility of investment due to the lack of their
long-term business direction. They behave more like a foreign portfolio investment
(FPI), instead of an FDI. This obviously leads to losses in both tax revenue as well
as welfare in the home country, and as a consequence, the perceived developmental
benefits of FDI in terms of capital injection, employment generation and
technology diffusion fail to percolate through the host country.

In 1998, the Organisation for Economic Cooperation and Development (OECD)
issued guidelines for combating the menace of the round-tripping of FDI and to
prevent treaty shopping, fraudulent activities and financial crimes across the
world (Jackson, 2010; OECD, 1998). Additionally, in 2002, OECD published the
Model Agreement on Exchange of Information on Tax Matters (TIEA model) and
its Commentary to specify the provisions pertaining to exchange of financial
information between the partnering nations. These initiatives later culminated into
the current version of the Double Taxation Avoidance Agreement (DTAA), which
refers to an agreement under which taxpayers residing in one country and earning
their income from another country do not require to pay tax on the same income
in both the countries (Nalsar University of Law Editorial Team, 2023; Sabnavis &
Sawarkar, 2016). To bridge the legal loopholes, the General Anti-Avoidance Rules
(GAAR) and the Limitation of Benefits (LoB) clause were subsequently introduced
in 2017 to prevent Base Erosion and Profit Shifting (BEPS). However, in spite of
so many initiatives, the prevention of fiscal evasion could not be guaranteed
(Shukla, 2021).

A substantial corpus of literatures discuss on the concept of tax havens, causes
behind their creation, how they are poaching off the tax bases of non-haven
economies leading to fiscal shortfalls and posing as a challenge to the international
tax regime and what could be done to combat them, including the implications of the
Mauritian route of investing into India (Aykut et al., 2017; Chernova, 2022; Desai
etal., 2006; Genschel & Schwarz, 2011; Gunputh et al., 2017; Jalan & Vaidyanathan,
2017, Pitkdnen & Ronnerstam, 2021; Raposo & Mourdo, 2013; Rosenzweig, 2010;
Shaxson, 2011; Yadav, 2018). Nonetheless, not many researches has been conducted
on the evolution of Indo—Mauritian investment relationship and its current status
post-amendment of the DTAA between India and Mauritius during 2016-2017.

Trade, investment and strategic exchanges between India and Mauritius are of
significant value. The countries have significant historical and cultural connections
as well. Mauritius receives substantial investment from India in the form of equity,
debt, lines of credits and guarantees issued. India is the sixth-largest investor in
Mauritius (Bank of Mauritius, 2023). From July 2007 to June 2023, Mauritius
received FDI inflows worth USD 72,783.86 million which is 15% of the total
outward FDI from India. The small island state Mauritius, on the other hand, was the
biggest source of FDI inflows into the Indian subcontinent till 2017. It accounted for
29.07% of the total FDI inflows into India during 2000-2022 (Reserve Bank of
India, 2023). It is apprehended that a large portion of the capital flows from India to
Mauritius are actually round-tripping or fiscal evasion of taxes on Indian money
(Ali et al., 2022; Gunputh et al., 2017; Jalan & Vaidyanathan, 2017; Thukral, 2022)
due to the existing DTAA signed between India and Mauritius on 24 August 1982
and the simultaneous absence of capital gains tax in Mauritius.
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In this context, the objective of the present study is to undertake a qualitative
case study to trace the evolution of the Indo—Mauritian strategic exchange through
migration of funds, especially post-amendment of the DTAA in 2016-2017. The
study endeavours to bridge the current research gap by not only examining the
success or failure of the fiscal corrections, but also attempts to trace the regional
geo-political influences and the behavioural aspects behind the flow of FDI
between the nations.

This case study is structured in the segments as follows: the first section
discusses the relevant literatures about globalisation, FDI and fiscal evasion. The
second section outlines the research methodology. The third section discusses the
findings in three sub-parts, namely, the journey of Mauritius towards becoming a
tax haven, the procedural aspects of round-tripping of Indian investment through
the Mauritian route and the status of Indo—Mauritian investment post-amendment
of the DTAA and the reasons thereof; and the last section of the article concludes.

Literature Review

Globalisation and Tax Havens

Globalisation has three dimensions: the economic aspect, the political aspect and
the cultural aspect. The history of the development of tax havens is connected with
the expansion of economic globalisation, first, with the spread of capitalism
during the nineteenth century and second, post-World War II, with the manifold
increase of the cross-border flows of goods, services, labour and capital and the
formation of the eurodollar market led through deregulation and liberalisation of
the economies (Pitkénen & Ronnerstam, 2021). In the opinion of Todaro and
Smith (2020), the efficiency and effectiveness of the tax collection mechanism of
a host economy depends a lot on the political will of the government. When few
corporations succeed to cunningly reduce or manipulate their compulsory tax
payments, the rival firms tend to lose on competition which forces them to take the
same approach to stay in competition (Pitkdnen & Ronnerstam, 2021).

There are a number of literatures on how the wealthiest people, corporations and
countries reached their status through tax evasion and money laundering. Nicholas
Shaxson (2011) in his famous book ‘Treasure Islands: Tax havens and the men who
stole the world’ commented that ‘tax havens .... are the ultimate escape routes for
our wealthiest citizens and corporations from a menagerie of laws, rules, financial
regulations and democratic accountability. Offshore is globalization’s rotten core’.
According to him, ‘colonialism left through the front door, and came back in through
a side window’ in the name of globalisation. Revelation of the Panama Papers
(2016), Paradise Papers (2017), Pandora Papers (2021) and many such financial
leaks by the International Consortium of Investigative Journalists (IC1J) brought to
the fore the unaccounted-for financial information of a significant number of
corporate giants, global leaders, politicians, public officials, High Net worth
Individuals (HNIs), sport stars and celebrities (BBC News, 2021). They used the
different tax havens for money laundering and channelising their illicit funds.

Today, the tax havens and offshore financial centres (OFCs) are both the
recipients as well as the originators of almost 30% of the world’s share of FDI.
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The Bank for Financial Settlements finds that almost 50% of the cross-border
flow of funds from increasingly varied sources gets routed through tax havens
(Raposo & Mourdo, 2013). Pitkdnen and Ronnerstam (2021) find a significant
positive impact of economic globalisation on the prosperity of the tax havens.
According to Manish and Soni (2020), because laws are enforced at the national
level, the freedom that comes with globalisation is largely misused.

Foreign Investment and Tax Havens

The taxation rules have a significant bearing on the quantity and quality of
international flow of funds into the host economy. In case of international business,
due to the involvement of more than one country, the resident of a certain country
may have earnings generated in some other country. Today’s highly sophisticated
and complex global value chains and ownership structures of the MNCs with
numerous cross holdings and affiliates make it challenging to categorise and
monitor them by their home and host country status. Channelling funds through
low-tax jurisdictions instead of the home countries does not necessarily imply an
illegal act. Treaty shopping might result in a considerable 6% point average
reduction in tax burdens of the MNCs without the indirect routing of the repatriated
income. The coefficients of the treaty shopping indicators are found to be
statistically robust and significant, exerting economic influence on bilateral FDI
stocks (Van’t Riet & Lejour, 2018).

Low- or zero-rate tax havens are not significant conduit nations. There is a
possibility that under-developed nations where resources and wealth are distributed
unequally can maximise welfare in a world with low tax rates (Rosenzweig,
2010). Notably, majority of the tax havens are small island developing states
(SIDS) having paucity of natural wealth and financial resources, and thus, are
largely dependent on foreign trade, investments, grants and aids (Manish & Soni,
2020). They make capital allocation more effective and foster international tax
competition. This pushes for more economic discipline and better fiscal policies
throughout the rest of the world (Mitchell, 2006). The founder of the first offshore
company in the new Mauritius Offshore Business Activities Authority regime in
1993 believes that instead of resenting the loss of tax revenue on capital gains
in India, celebrations should be made for the increased gains in other direct
taxes such as corporate, dividend and employment taxes, and indirect taxes
due to increased economic activity brought about by FDI facilitated by the
India—Mauritius treaty (Desai & Sanghavi, 2008). However, corporate misreporting
or under-reporting or concealment of material facts and information with an
ulterior motive of tax evasion is an illegal act, and a matter of greater concern.

Fiscal Evasion of Taxes

Jones and Temouri (2015) adapted a ‘firm-specific advantage—country-specific
advantage framework’ and identified that the home-country corporate tax rate had
the least impact on an MNCs decision towards setting up of a tax haven subsidiary;
instead, the nature of capitalism and intensity of technology existing in a home-
country location appeared to be a much stronger determinant. On the contrary,
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Maftfini (2009), Dyreng and Lindsey (2009) and Jaafar and Thornton (2015) found
that the marginal effective tax rates of MNCs having tax haven subsidiaries have
been found to be notably lower as compared to their rivals with only non-tax
haven subsidiaries making tax haven subsidiaries a popular and convenient
alternative. Additionally, tax haven operations were found to positively influence
the neighbouring non-tax haven activities (Desai et al., 2005).

Tax evasion may be encouraged or prevented by behavioural dynamics
(Pickhardt & Prinz, 2014). The tax morale of a nation plays a decisive role in
tackling tax evasion problem by MNCs. Countries with low tax morale are found
to take resort to round-tripping of domestic funds through tax havens for tax
evasion (Kemme et al., 2019). The level of tax morale, however, depends on
individual as well as governance factors. The degree of trust and satisfaction with
the government and its quality of public services influence the tax morale of the
residents (Daude et al., 2013). The MNCs interact with the home-country tax laws
depending on the effectiveness of tax evasion prevention measures, the practices
of the rivals and the strength of its own social welfare logic (Nebus, 2019).

In the Indian context, it was expected that after the amendment of the stated
DTAA in 2016, the quantity and quality of trade as well as capital flows between
India and Mauritius shall witness a transformation. Kotha (2018) evaluated the
roles of the executive, legislative, judicial and quasi-judicial authorities, the tax
authorities and the revenue officers of India in the movement of Indian entities to
Mauritius between 1983 and 2017. Mathur et al. (2015) observes that FDI from
tax havens like Singapore and Mauritius may be impacted by the tax treaties with
India like the DTAA, regulations like the GAAR, and the LoB clause. If India
keeps up the DTA A with these tax havens, it will lose out on tax revenue; however,
if it implements GAAR, it will lose out on FDI flows from these nations. In the
given context, the present study attempts to make a fact check about the reality of
FDI inflows into India from the Mauritius post-amendment of the DTAA in 2016.

Methodology

The study is a qualitative case study exploring both primary and secondary data.
The secondary data on FDI flows were collected from the websites of the Reserve
Bank of India (RBI) and the Bank of Mauritius for the period of July 2007 to June
2023. Other pertinent information was assimilated from the company websites,
annual reports and other online materials including journals, book chapters,
reports and blogs.

For procuring primary data required for the analysis an attempt was made to
conduct personal interviews with the authorised personnel of the companies
mentioned in Table 1. However, it was found that a majority of these Indian
companies do not have any manufacturing, services or trading set up in Mauritius;
instead they operate as Global Business Companies (GBCs) (Table 2) which are
formed as tax residents in Mauritius administered by a licensed Mauritian
management services company either as a collective investment scheme (CIS),
close-ended fund, fund manager, investment advisor, protected cell company or as
an investment holding company. Such GBCs are committed to maintain secrecy of
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Table 2. Key Features of Global Business Companies (GBCs).

Key Features

Global Business Companies (GBCs)

Principal corporate legislation

Regulator
Definition

Activities

Registered office

Residential status
Corporate taxation

Capital gains tax

Withholding tax

Access to double taxation treaty
Directors

Shareholders
Company secretary (CS)

Requirements related to
accounts

Filing of annual tax returns
Minimum annual tax/licence fees
Annual tax return filing charges
Minimum paid-up share capital
Time to establish new company
Beneficial ownership

Change in domicile
Trading of shares

The Companies Act 2001

Financial Services Act 2007

Financial Act 2018

Mauritius Financial Services Commission
Companies formed as tax residents in Mauritius
administered by a licensed Mauritian Management
Company. The management and control as well as
the principal bank account have to be in Mauritius,
but it would conduct business outside Mauritius.
It may be a locally incorporated company by way
of a wholly owned subsidiary (WOS) or a branch
of a foreign company. A local person or company
cannot be shareholder of a GBC.

Can be set up as a collective investment scheme
(CIS), close-ended fund, fund manager, investment
advisor, protected cell company or an investment
holding company.

At the address of a licensed management company
in Mauritius

Resident and taxed in Mauritius

Domestic corporate tax rate is 15%. However,
subject to a GBC satisfying the relevant conditions
relating to the substance of its activities, it may
apply an 80% exemption on its foreign dividend
income, interest income and profits from foreign
permanent establishments. The 80% exemption is
not mandatory: the company may apply the credit
system if it so desires

Not applicable

Not applicable

Yes

Minimum two resident directors who are natural
persons

Minimum one

A qualified and resident CS, normally the
management company acts as company secretary
Has to prepare, audit and file annual accounts, but
those are not available to public scrutiny
Mandatory

UsD 1950

UsD 220

UsD |

3—4 weeks

To be disclosed to the authorities, but not to the
public

Permitted

License required for undertaking businesses of
banking, insurance, financial services or to collect
funds from public

Source: OCRA Worldwide Mauritius (2020) and Arch Global Consult (2020).
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Table 3. Profile of the Respondents.

Respondents Profile

RI Mauritian tax practitioner

R2 Mauritian corporate lawyer

R3 Executive chairman and founder of a Mauritian management
services company

R4 Chief operating officer (COQO) of a Mauritian management
services company

R5 Manager of the global business branch of an Indian public sector
bank

R6 Joint general manager of finance and accounts of an Indian MNC

operating in Mauritius

their clients and their operations lack transparency. Hence, availability of data as
well as respondents became a critical challenge. Nonetheless, few professionals
unrelated to these companies assented to be interviewed anonymously (Table 3).
The interviews, in person and over the telephone, were conducted using non-
directive unstructured questionnaire. Their responses were analysed using
inductive thematic analysis method propounded by Braun and Clarke (2006).

Findings and Discussion

Mauritius: Journey Towards Becoming a Tax Haven

Mauritius is a very small tropical and volcanic island on the Indian Ocean with a
population close to 1.28 million. It is a natural-resource-deficient country and
therefore, largely dependent on foreign trade, investment and grants. The main
pillars of the economy are tourism, textile and financial services. As located at the
heart of the Indian Ocean, Mauritius enjoys strong trade and investment ties with
Africa, south and South-East Asia and Australia. Being a European colony till its
independence in 1968, it has strategic affinity to the European countries as well
(Bowman, 2023).

Prior to her independence from British rule, Mauritius was primarily a
sugarcane-based monoculture and an unindustrialised economy with prolonged
balance of payments (BoP) deficits. Sugar constituted 35% of the aggregate
domestic production and 98% of the total exports under the Commonwealth Sugar
Agreement (CSA). High exposure to trade shocks, inequality in distribution of
income, unemployment induced by population explosion, political unrest and
social protests led the Nobel Laureate economist James Meade to consider
Mauritius getting engulfed into the ‘Malthusian trap’ of over-population
(Meade, 1967). However, post 1970s, the government took initiatives to diversify
the economy by promoting manufactured exports through the setting up of the
export processing zones (EPZs), which were largely fed by the FDI inflows. It
also started stimulating the travel and tourism sector besides the predominant
agricultural sector. This resulted in spillover effects through enhanced productivity,
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heightened domestic investment and augmented exports. Complementary public-
private partnerships through setting up of institutions such as Mauritius Investment
Development Authority (MIDA), Export Processing Zones Development
Authority (EPZDA) and Small and Medium Industries Development Authority
(SMIDA) catalysed the popularity of Mauritius as an investment destination.
These together moved Mauritius up the global value chain which won the
country the accolade of ‘Economic Miracle’ given by the World Bank in 2002
(UNIDO, 2021).

In the second phase of industrialisation after 2000, the telecommunications
sector and the financial services sector were popularised in Mauritius. Several
bilateral investment treaties (BITs), legislative changes and membership in
regional associations like the South African Development Community (SADC),
Common Market for Eastern and Southern Africa (COMESA), Indian Ocean
Commission (IOC) and Indian Ocean Rim Association for Regional Cooperation
(IOR-ARC) helped Mauritius regain its economic growth in this phase as well
(Sooreea-Bheemul & Sooreea, 2012).

According to the World Happiness Report 2023, Mauritius is the happiest
country in the African subcontinent and the 59th happiest country out of the 149
countries across the world with a happiness score of 5.9 (World Happiness Report,
2023). The Legatum Prosperity Index places Mauritius as the 47th prosperous
nation of the world (out of 167 nations) (Mauritius: Legatum Prosperity Index
2023, n.d.). Mauritius stands at a Global Rank of 13 and is the best performer in
sub-Saharan Africa in terms of the Ease of Doing Business Index 2020 with a
remarkable score of 81.5 (The World Bank, 2020). However, according to the
Sustainable Development Report 2023, Mauritius has a corporate tax haven score
of 81 against a standard 40 which signifies that the country poaches off tax bases
of other nations based on its laws, rules and recorded administrative practices
(Mauritius: Sub-Saharan Africa, 2023). Out of the four categories of tax havens,
namely Western colonies, sovereign nations, nations as part of cartels and
emerging economies, Mauritius comes under the fourth category, as the tax haven
status leaves the SIDS with quality education, employment generation, strong
governance, development of the financial sector and growth in public revenues
(Raposo & Mourao, 2013). Mauritius is used as a tax-efficient vehicle by global
investors to minimise the withholding tax of dividends, interests and royalties and
also as a platform to invest in Africa. To attract foreign investments, Mauritius
offers several incentives to foreign investors, which in turn has marked Mauritius
as a tax haven country. Mauritius has signed 44 DTAAs, 45 Investment Promotion
and Protection Agreements (IPPAs) and 49 Memorandum of Understanding
(MoUs) with different countries across the globe (Economic Development Board
Mauritius, 2021). Companies formed to access the Mauritian network of DTAAs
as tax residents in Mauritius, ensured that it is correctly structured and the seat
of management and control is in Mauritius and administered by a licensed
Mauritian Management Company. Foreign companies are permitted to operate
from Mauritius as Mauritius authorised companies (ACs) and GBCs. It is to note
that previously GBCs were taxed at 15% with a rebate of 80% making the effective
tax rate to be a mere 3%. Presently, the flat tax rate for all Mauritian tax-resident
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companies has become 15%. However, a partial exemption of 80% is still received
on certain incomes. In the opinion of R3,

Mauritius has uniquely placed herself as the only investment grade international
financial centre (IFC) in sub-Saharan Africa to drive trade and investment in mainland
Africa, and to develop solutions in partnership with mainland Africa for shared
economic growth. Through her signing of Comprehensive Economic Cooperation and
Partnership Agreement (CECPA) with India and Free Trade Agreement (FTA) with
China, Mauritius has a central role to play in facilitating trade and investment between
Asia and Africa, and within Africa.

Modus Operandi: How It All Happens
According to R6,

The economic sustainability of the tax havens hedges on maintaining unobtrusive
Know-Your-Customer (KYC) norms. The sovereign governments consider them as a
threat to their fiscal gains, while the MNCs and High Net worth Individuals (HNIs) take
their aid to shred off their tax burdens.

India has a total of 94 (PwC, 2024) and Mauritius 44 DTAAs (EDB Mauritius,
2022) with different countries of the world. In absence of such treaties, investors
may not consider investing in host economies due to the apprehension of the same
income being taxed twice in two different countries (Pitkdnen & Ronnerstam,
2021). Mauritius is a well-documented round-tripping corridor for India, operating
through OFCs. OFCs or GBCs or special purpose enterprises (SPEs) have the
capability to opaque the real source and true nature of FDI. India and Mauritius
had an operational DTAA prior to the Mauritian independence in 1968. A new
comprehensive DTAA came into force between India and Mauritius on 1 April 1983.

According to R4, ‘Mauritius acted as a platform for India to enter the vastly
unexplored African market. It was part of a few regional African trade blocks, and
had preferential trade agreements and DTAAs with many African countries which
India had not’. Moreover, capital gains were taxed solely at the country of
residence (Desai & Sanghavi, 2008). Hence, a paradigm shift took place when
India liberalised in 1991 and simultaneously, in 1992, Mauritius entered into the
second stage of industrialisation by aiming to become a non-banking offshore
investment jurisdiction. The prospective foreign investors identified the enormous
possibility of tax arbitrage while investing in India through Mauritius. Mauritius
became the most preferred route for entering into the Indian economy, one of the
most lucrative investment destinations of that time, in the form of both FDI and
FPI inflows. The ‘Mauritius Tax Residency Certificate’ issued by the Mauritius
Tax Office was accepted as a valid evidence of tax residency of such companies
and ignored the beneficial ownership of the entities (Kotha, 2018). Moreover, the
corporate tax rate was substantially higher in India vis-a-vis the Mauritian
corporate tax rate applicable to offshore companies (currently, the corporate tax
rate of India ranges from 25% to 30%, excluding surcharge), and there was no
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exchange control on the exchange rate of Mauritian currency leading to transactions
of unlimited value.
R1 commented that

The biggest imperative to invest in India through Mauritius was that an OFC resident at
Mauritius need not pay any capital gains tax on divestment of its securities, while direct
investment and its subsequent disposal attracted 30% capital gains tax in India.

In the opinion of RS,

As a consequence,

a. Foreign investments to India started getting routed through Mauritius for the sake
of better tax management

b. Indian companies started setting up ‘shell companies’ using complex MNC
structures to avoid tax.

c. The entities ended up with non-payment of taxes in either of the countries, leading
to double non-taxation.

On record, 713 Mauritian companies received FDI inflows from India during
July 2007 to June 2023. Out of them 580 (81%) companies are wholly owned
subsidiaries (WOS) of Indian companies. The rest 133 (19%) companies have
entered into joint venture (JV) agreements with their Indian counterparts; 13
Mauritian companies have received FDI inflows worth more than USD 1 billion
from India during the stated period: 52% of the total financial commitment from
India came in the form of guarantees issued, 32% as equity and the rest 16% as
loan (Reserve Bank of India, 2023).

The revision of the treaty with India has been under serious consideration since
2006 due to the apprehensions and complaints received against the ‘Mauritian
route of round-tripping’ of Indian money through shell companies formed in
Mauritius to avoid domestic taxes in India and to route illicit funds.

The amended DTAA between India and Mauritius was signed between the then
Indian Finance Minister Arun Jaitley and Minister of Finance and Economic
Development of Mauritius Pravind Kumar Jugnauth after prolonged deliberations
at the Double Taxation Avoidance Convention (DTAC) held at Port Louis on 10
May 2016. In the first two years starting from 1 April 2017, the capital gains on
shares were taxed at 15%, that is, 50% of prevailing capital gains tax rate of 30%
in India under the revised treaty. Full rate was made applicable from 1 April 2019
onwards (Press Trust of India, 2016b). The amendment required the companies to
have substantial business operations along with employees under their payroll.
They should be listed on a registered stock exchange in any of the contracting
nations. Moreover, they needed to prove that a total expenditure of INR 2.7 million
was made during the immediately preceding 12 months in Mauritius (Kotha, 2018;
Press Trust of India, 2016a). R2 observed that ‘interestingly, there was no mention
of the other kinds of securities implying that even after 2019, no capital gains tax
would be required to be paid for alienation of interest from debt instruments,
convertible securities, derivatives and similar financial instruments’.
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In 2017, the ‘anti-treaty shopping’ or LoB clause was attributed to trace back
the true economic beneficiary of the corporate transactions ‘to confine source-
country treaty benefits to entities that are true residents of the treaty partner and
are fully taxable in that country’ (Postlewaite & Makarski, 1999; Shukla, 2021).
India also implemented the GAAR on 1 April 2017 to trace the dubious transactions
by ‘lifting the corporate veil” and establishing the ‘substance over form’ (PwC, 2017).

Indo—Mauritian capital exchanges post-amendment of the DTAA

A scrutiny of the Indian investments from July 2007 to June 2023 reveals that out
of the nine industrial sectors, the finance, insurance, real estate and business
services sector of Mauritius attracted 30% of the Indian investment (not in value
terms) followed by the manufacturing sector (15%), as presented in Table 4.
However, in reality, not many manufacturing activities are done by the Indian
companies in Mauritius. Instead, most of these companies are actually GBCs.

From the Indian perspective, Singapore outpaced Mauritius as the biggest
source of foreign capital from 2018 onwards, and later from 2020, USA took the
second lead sending Mauritius to the third rank which coincided with the
grandfathering of the Indo—Mauritian DTAA (Figure 1). Notably, Singapore also
used to extend the same tax benefits as Mauritius prior to the revision of the DTAA
with India, and a similar revised DTAA had been signed between India and
Singapore with effect from April 2017 itself.

In response to the query as to what according to him is the biggest reason
behind this downward slip of Mauritius, RS commented that

It is not because of the amendment of the DTAA between India and Mauritius that

Singapore and the USA has climbed up the ladder as the biggest foreign investors of
India. Rather it is because of the grey-listing of Mauritius by the Financial Action Task

Table 4. Sectoral Distribution of FDI Inflows from India to Mauritius (July 2007-June 2023).

Number of
S.No.  Sectors Companies
I Finance, insurance, real estate and business services 261
2 Manufacturing 130
3 Wholesale, retail trade, restaurants and hotels 92
4 Community, social and personal services sector 65
5 Agriculture, mining, hunting, forestry and fishing sector 56
6 Construction 52
7 Transport, storage and communication services 37
8 Miscellaneous 12
9 Electricity, gas and water 8
Total 713

Source: Authors’ compilation from Reserve Bank of India (2023).
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Figure I. Country-wise and Year-wise FDI Inflows into India.

Source: Authors’ calculation from Reserve Bank of India (2023).

Force (FATF) and other such organisations that has pulled Mauritius down in the list of
the investing countries in India.

To prevent and monitor global money laundering, proliferation of nuclear,
chemical and biological weapons, and terrorism financing the FATF became
operational in 1989. Mauritius was grey-listed by the FATF in February 2020 as a
non-compliant jurisdiction having strategic deficiencies in countering global
money laundering and terrorism financing (Financial Action Task Force, 2023).
Subsequently, Mauritius was also EU-Blacklisted as a High-Risk Third Country
and entered the UK List of High-Risk Third Countries.

However, Mauritius complied with the FATF demands, and in October 2021
it managed to get out of that list. In January 2022, it was removed from the
EU-Blacklist. They were satisfied that there were no longer any strategic deficien-
cies in the anti-money laundering and combating the financing of terrorism
(AML/CFT) framework (Bowman Admin, 2022). Presently, Mauritius is only in
the ‘Corporate Tax Havens’ list of Oxfam, a non-govt. organisation from Oxford,
England, which is a coalition of many humanitarian and development institutions
that prioritise poverty alleviation and development assistance (List of the World’s
Most Notorious Tax Havens, 2024). Meanwhile, China emerged as a major eco-
nomic partner of Mauritius by strengthening the trade ties, investing in infrastruc-
tural projects and extending grants, and India started receiving more investments
from Singapore, its closest ally from South-East Asia, and another tax haven.

Post-amendment of the DTAA, the Mauritian government approached India to
extend line of credit (LoC) and additional investments into their country to boost
their economy as well as for the generation of employment, as presented in Table 5
(Press Trust of India, 2016b). Immediately after such an approach, a total amount
of credit of USD 465 million was extended by the Government of India to
Mauritius on 27 May 2017.
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Table 5. Line of Credits (LoC) by India to Mauritius Post-amendment of the DTAA.

Project
Value
Year of Date of Name of the (USD in
Approval Signing LoC  Borrower Projects Covered millions)
2020-2021 19-02-2021 Government of  For procurement of 100.00
Mauritius defence items from India
2021-2022 27-05-2017  SBM (Mauritius)  Metro Express (Phase |, Il 340.00
Infrastructure and IIl)
Development Social Housing - Contract |  25.00
Co. Ltd Construction of MW 7.52
Solar Power Plant at
Henrietta
Acquisition of Incinerator 2.26
Equipment
Acquisition of Trailer 0.47
Mounted Flood Pumps
Acquisition of 20 6.43
firefighting vehicles
Construction of Mauritius 42.50
Police Academy
Construction of Forensic 13.50
Science Laboratory
Construction of National 13.00

Archives and National

Library project

Equity participation 14.32
for financing various

infrastructure projects

2022-2023 17-10-2022  SBM (Mauritius)  For implementation of 300.00
Infrastructure Mauritius Metro Express
Development Project Phase-IV from
Co. Ltd Reduit to St. Pierre and

Cote d’Or Region

Source: India EXIM Bank (2023).

It is worth noting that as of now India has contributed maximum LoC to
Mauritius among the entire African region (India EXIM Bank, 2023). Instead of
influx of capital in the form of equity, the nature of the mobile capital shifted to
the form of loans from the Indian Government itself. State-owned and privately
owned Indian companies like RITES, NBCC, HSCC and Larsen and Toubro
(L&T) have significant role in building the Mauritian infrastructure. In March
2024, the Prime Minister of India virtually inaugurated an airstrip and a jetty built
with support from India at the Agalega Islands in Mauritius, to closely observe
and counter-balance China’s expanding influence in the Indian Ocean region
(IOR) (Chaudhury, 2024).



228 IIMS Journal of Management Science 16(2)

Conclusion

International tax havens have always been considered to be a threat to the coveted
tax neutrality among the countries contesting for foreign capital investments,
and inevitably tax reduction is the most popular way through which the
sovereign governments compete for mobile capital (Genschel & Schwarz, 2011).
Tax arbitrages strictly depend on cross-border legal regulations and tax rate
differentials, leading to increased intensity of tax cooperation among the nations.
The capital neutrality principle postulates that lower tax barriers between
economies help to determine the location of investments on the basis of economic
factors rather than on taxation. However, in reality, due to the paradox of capital
neutrality, a country’s desire for neutrality can actually increase the incentives for
tax competition for other nations, resulting in an even less efficient use of
resources, ceteris paribus. Whatever be the degree of cooperation between the two
nations, they have no power to curb down the tax competition existing between
them, the Indo—Mauritian case being no different (Chernova, 2022).

Mauritius is one of India’s closest allies due to strong historical links, cultural
proximity as well as economic interdependence between them. The Mauritian
arguments contend that the variables that contribute to the importance of the
Mauritian route were not those stipulated in the treaty but rather those provided by
Mauritius itself, including higher labour standards, a workforce, closeness to
India, shared history and culture, political stability, protection against expropria-
tion through the law and freedom from restrictions on foreign exchange (Bodell,
1996; Desai & Sanghavi, 2008; Kotha, 2018).

However, of late, there is growing influence of China, India’s major economic
contender, in Mauritius. On the one hand, China is becoming the biggest source of
trade and investment inflows into Mauritius; on the other hand, replacing
Mauritius, Singapore and the USA are becoming the major sources of FDI inflows
into India post-amendment of the DTAA in 2016. Apparently, it may seem that
such decline in mobility of capital between India and Mauritius is due to the revi-
sion of the tax treaties, but the study instead observes that first, the FATF grey-
listing of Mauritius, and second, the Chinese economic invasion policy are the
real reasons behind such decline in flow of capital between the countries. However,
the major limitation of the study is the bias present in the selection of the respond-
ents due to limited responses available for confidentiality reasons.

Tax competition is not only a matter of law, but of ethics and morality as well. No
amount of international collaboration can impede tax competition. There are
differences in opinion as to whether tax havens are a boon or a bane, a friend or a
foe, heavens or hells (Raposo & Mourdo, 2013; Stasiunaityte, 2014). However, the
intentions of both the investors and the service providers are what matters the most.
SIDS and poorer countries tend to cooperate with richer nations in order to maintain
capital neutrality which leads to ‘offshorisation of economies’ (Chernova, 2022);
surprisingly, high-income economies like the USA, the Netherlands, the UK and
Switzerland are also well-recognised tax havens. Tax morale and the inability to
customise tax laws to best serve the interests of the country increases the already
atrocious expenses of poor governance (Manish & Soni, 2020). Unless human greed
is checked, whatever legal modifications are made, the unscrupulous human mind
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would engineer cunning loopholes out of the legal systems to satisfy its ulterior
motives. Grave and worthy punishment might suppress the propensity to evade tax,
but that also demands good governance and uncorrupted national systems.
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